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COMMONWEALTH OF MASSACHUSETTS 

PLYMOUTH, ss. SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. _____________  

             
 

     
 

 
PAMELA MAGNARELLI, JOHN 
MAGNARELLI, JUDITH BERNIER, PAUL 
BERNIER, SUSAN CINA, ROBERT CINA, 
MELANIE CUNNANE, and JOSEPH 
CUNNANE, 

 

V. 
 
MICHAEL MAIN, DAVID PECK, EDWARD 
CONROY, MICHAEL LEARY, KEVIN 
O’REILLY, PETER CONNER and PHILIP 
RICARDI, as they are members of the Zoning 
Board of Appeals of the Town of Plymouth, 
Massachusetts, and CLAREMONT 
PLYMOUTH LLC 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 

 

COMPLAINT 

Introduction 

1. This is an appeal pursuant to G.L. c. 40A, § 17 from the decision of the Zoning Board of 

Appeals of the Town of Plymouth (“ZBA”) in Case No. 4063 (“Decision”) to grant a Special 

Permit under the Plymouth Zoning Bylaw (“Bylaw”) and G.L. c. 40A, § 9 to Claremont 

Plymouth, LLC (“Claremont”) purporting to allow Claremont to build phase one of a three-phase 

development that may include at least 348 residential units on 16.39 acres of land (the “Site”). 

Phase one consists of at least 198 apartments (the “Project”) to be located on an approximately 7-

acre portion of the Site zoned “Mixed Commerce” (“MC”). The Project portion of the Site is 

referred to as “Lot 5A” and is not an approved subdivided lot. The Project is prohibited in the 
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MC district and is at best an ill-formed concept for a residential development that will be when 

constructed with have a density seven times comparable residential developments in the Town.  

2. The Decision is based on the erroneous premise that the traditional apartment complex is 

an “Institutional Use” under the Bylaw as either “Elderly Housing” or an “Independent Living 

Facility” eligible for a special permit, which it is not. Instead, the Project is a residential use 

prohibited in the MC district. Claremont attempts to fit the apartment complex with no 

characteristics of an Institutional Use into an exemption under the Bylaw Use Table in order to 

evade the Bylaw prohibition on such uses in the MC zoning district. 

3. Even assuming the apartment complex could be built, which it cannot, the Project 

requires numerous waivers and/or variances, which the Decision fails to grant. Most 

extraordinarily, the Project depends on water supplied by Plymouth’s municipal system which 

the Town’s own engineering experts say the Town lacks the ability to provide.  To remedy this 

major impediment, the ZBA held a secret meeting with the Town Selectboard, in violation of the 

Open Meeting Law, in order to finalize a water deal in which Claremont will “contribute” up to a 

maximum of $2.5 million to the Town in exchange for the Town’s approval of all three phases of 

Claremont’s development of the Site. The Decision incorporates and relies on this unlawfully 

negotiated water deal to make its approval possible.  

4. The Decision also includes numerous conditions, seventy-five percent of which are based 

on incomplete information, and gives the job of finalizing these conditions to Claremont to 

“work through” with Town employees – an unlawful delegation of the ZBA’s duty to interpret 

and apply the Bylaw and render a complete decision.  

5. The Decision is rife with errors in classifying the Project as an “Institutional Use” when it 

is not, is based on biased, incomplete and/or erroneous information, improper delegation of the 
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Board’s authority, and fails to make required findings. As a result, the Decision is arbitrary and 

capricious, legally unsound and must be annulled. 

6. The Decision was filed with the Town Clerk on December 14, 2022. A certified copy of 

the Decision is attached hereto as Exhibit 1.  

Jurisdiction 

7. This Court has jurisdiction under G.L. c. 40A, § 17.  

Parties 

8. Plaintiff Pamela Magnarelli resides at 9 Mariners Way, Plymouth MA. 

9. Plaintiff John Magnarelli resides at 9 Mariners Way, Plymouth MA.  

10. Plaintiff Judith Bernier resides at 15 Mariners Way, Plymouth MA. 

11. Plaintiff Paul Bernier resides at 15 Mariners Way, Plymouth MA. 

12. Plaintiff Susan Cina resides at 7 Mariners Way, Plymouth MA. 

13. Plaintiff Robert Cina resides at 7 Mariners Way, Plymouth MA. 

14. Plaintiff Melanie Cunnane resides at 19 Mariners Way, Plymouth MA. 

15. Plaintiff Joseph Cunnane resides at 19 Mariners Way, Plymouth MA. 

16. Each Plaintiff is an abutter to the Site and an aggrieved person within the meaning of 

G.L. c. 40A, § 17 and has a right to appeal the Decision. 

17. As a result of the ZBA’s misapplication of the Bylaw, each Plaintiff will suffer 

particularized harm to an interest within the zone of protection of the Bylaw, including but not 

limited to harm to their property values from the unlawful density and height of the Project, 

resulting in a structure and appurtenances that are out of scale with surrounding uses,  negative 

visual and aesthetic impacts, threats from flooding, loss of access to open space, the use and 

enjoyment of their homes due to the proximity and lack of buffer and setback between their 
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homes and the Project, impacts to their drinking water, noise, light pollution and glare, increased 

traffic and loss of scenic views of the adjacent conservation land. 

18. Each Plaintiff will be harmed by the nuisance conditions created by and linked to the 

Bylaw violations alleged in the Complaint, including the violation of requirements for density, 

height, floor to area ratio, stormwater, flood prevention, drinking water and sewage. 

19. Defendant Michael Main is Chair Zoning Board of Appeals of the Town of Plymouth and 

resides at 28 Janet Street, Plymouth MA. 

20. Defendant David Peck is Vice Chair of the Zoning Board of Appeals of the Town of 

Plymouth and resides at 16 Overlook Road, Plymouth MA. 

21. Defendant Edward Conroy is a member of the Zoning Board of Appeals of the Town of 

Plymouth and resides at 21 Rollingwood Lane, Plymouth MA. 

22. Defendant Michael Leary is a member of the Zoning Board of Appeals of the Town of 

Plymouth and resides at 42 Billington Sea Road, Plymouth MA. 

23. Defendant Kevin O'Reilly is a member of the Zoning Board of Appeals of the Town of 

Plymouth and resides at 31 Hayden Hollow, Plymouth MA. 

24. Defendant Peter Conner is a member of the Zoning Board of Appeals of the Town of 

Plymouth and resides at 154 Micajah Pond Road, Plymouth MA. 

25. Philip Ricardi is a member of the Zoning Board of Appeals of the Town of Plymouth and 

resides at 8 Daylily Drive, Plymouth MA. 

26. Defendant Claremont Plymouth LLC is a Massachusetts limited liability corporation with 

its principal place of business at 2 Lakeshore Center, Bridgewater MA 02324.  
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Facts 

Site location 

27. The Decision identifies the Project as being located on a “proposed” portion of the Site, 

the conceptual “Lot 5A”, and consisting of 9.43 acres with 2.27 acres of that in the Town of 

Kingston, leaving 7.16 acres in Plymouth subject to the ZBA’s jurisdiction. 

28. The Project’s approximately 7-acre portion of the Site spans the two separate lots (with a 

combined area of about 16.43 acres) and are shown on Plymouth Assessor’s Map 104 as Lots 

26-40 and 26-41, and combined make up the Site.  

29. The Site has not been subdivided under the Town of Plymouth Rules and Regulations 

Governing the Subdivision of Land to create a separate lot (Lot 5A) for siting and construction of 

the Project. 

30. In contrast to the Decision, Claremont’s engineering plans state Lot 5A consists of 9.02 

acres, not 9.43 acres with 2.27 acres in Kingston, leaving 6.75 acres in Plymouth and subject to 

the ZBA’s jurisdiction, not 7.16 acres. 

31. Claremont sought a special permit under the Bylaw for an Independent Living Facility 

identified as such on plans submitted to the ZBA, prepared by Highpoint Engineering, Inc. and 

revised numerous times between May 2022 with final plans submitted to the Town’s engineering 

department on November 28, 2022.  

32. Claremont sought a special permit under the Bylaw, Use Table C7 for “Elderly Housing” 

but its engineering plans consistently describe the Project as an “Independent Living Facility” a 

different use under the Bylaw and listed in Use Table C6. 

33. Claremont intends to develop the Site which may include at least 348 residential housing 

units or other uses, and to remove and reconfigure an existing stormwater detention area 



 6 

currently used to collect and filter stormwater runoff and precipitation from 60 acres of the 

Plymouth Gateway development. 

34. On its entire northern boundary, the Site abuts a globally and regionally significant 

network of at least 400 acres of interconnected conservation lands owned and managed by the 

non-profit groups Wildlands Trust of Southeastern Massachusetts, Northeast Wilderness Trust 

and Native Land Conservancy and the Town of Kingston. 

35. The conservation lands abutting the Site serve the public interest and have the public 

benefit of protecting the Plymouth Carver Sole Source Aquifer that serves public and private 

drinking water wells in the area, preserving a globally rare coastal plain pond complex, wildlife, 

Pine Barrens forests, a biodiverse set of plants and animals, some found nowhere else on Earth. 

The conservation land provides the additional public benefit of  recreational uses such as hiking, 

walking, nature observation, restoration and preservation of Indigenous cultural ways and 

education.  

36. On its southern boundary, the Site is entirely bounded by a residential development 

known as Sawyer’s Reach consisting of primarily two-story town homes and condominium units 

spread over 28 acres and on its west side by Westwood Village a traditional residential 

development of two story ranch style homes. 

37. The following Bylaw provisions are relevant to the Decision: § 205-16 (MC) use Table 

C7 for Elderly Housing; § 207-7 for Inclusionary Housing requirements; § 203-2 (B) and (B)25 

to waive natural features conservation general requirements for vegetation preservation and 

topography and soil preservation; § 203-7 (G) for visual relief including but not limited to 

landscaping within 20 feet of street layout; § 203-7 (J) to waive the number of required parking 

spaces; § 206-1 (G) Aquifer Protection Overlay District (APOD) to construct 100% recharge 
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facilities offsite; Dimensional Table, Footnote 7 to exceed Thirty-Five Feet (35’) in height; § 

202-6 (A) to waive and/or modify dimensional and similar requirements, including setbacks. 

38. The Site is located in the “Plymouth Gateway” mixed commerce district and is governed 

by a special permit issued by the ZBA in 2003, and now known as “Colony Place.” 

39. The Plymouth Gateway complex was reviewed by the Massachusetts Environmental 

Policy Act unit (MEPA) in 2003 as a commercial-retail development.  The Plymouth Gateway 

site uses have changed from solely commercial and retail to include three hotels, townhouses and 

a dense residential development now under construction.  

40. The Site is located in the Plymouth Carver Sole Source Aquifer (“Aquifer”), designated 

under the federal Safe Drinking Water Act in 1990 as the sole source of drinking water for seven 

towns in the region including Plymouth and about 200,000 people. 

41. The Site is located entirely in the Aquifer Protection Overlay District established under 

the Bylaw § 206-1. 

42. The Site is located entirely in the Area 2 (Zone II) wellhead protection area for the Town 

of Plymouth North Plymouth Well, established by the Massachusetts Department of 

Environmental Protection (MassDEP) drinking water program.  

The Project is not an Institutional Use and Is Ineligible for a Special Permit under Use 
Table Category C 
 
43. The Plymouth portion of the Site is zoned Mixed Commerce (MC) under the Bylaw § 

205-16. 

44. The MC zoning district is “[t]o provide for a mix of Retail and Industrial Uses in an area 

geographically suited to Commercial activity, by encouraging a mix of Light Industrial Uses and 

larger-scale Retail Uses.” Bylaw § 205-16. 

45. The Bylaw prohibits residential uses in the MC district. 
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46. The Decision rests on the erroneous premise that the Project is an “Institutional Use” 

under the Use Table, C7, and specifically “Elderly Housing”. 

47. The Project is neither an “Independent Living Facility” as claimed by Claremont nor 

“Elderly Housing” as claimed by the ZBA.  

48. An “Independent Living Facility” is defined as:  

A facility that provides residential accommodation for Elderly Persons not requiring 
medical or other forms of significant professional care or support, which Facility may 
include common dining and other areas, space for social, psychological, and/or 
educational programs, where home health care or other community-based services may 
be made available for use on an individual basis and meals, linen and housekeeping 
services may be offered. 
 

Bylaw, § 201-3. 

49. “Elderly Housing” is defined as: 

A residential facility licensed by the Commonwealth of Massachusetts and available for 
lease or ownership by Elderly Persons or persons with disability that is financed or 
subsidized in whole or in part by State or federal housing programs established primarily 
to furnish housing, rather than housing and personal services or housing that need not 
be so licensed, financed and/or subsidized, consisting of Dwelling Units for Elderly 
Households in Single-family, Two-Family, Townhouse, or Multi-family Dwellings. 
 
Bylaw, § 201-3. 

50. The Project has none of the features of an “Institutional” use as an “Independent Living 

Facility” or “Elderly Housing” such as communal dining,  space for social, psychological, and/or 

educational programs, home health care or other community-based services available for use on 

an individual basis, and meals or linen and housekeeping services. 

51. The Project has nothing in common with the other “Institutional” uses listed in Category 

C of the Use Table: (1) Cemetery, (2) Child Care Facility, (3) Hospitals, Long Term Care 

Facility and similar institution, (4) Public Parks and Community Recreation Center, (5) 
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Congregate Hosing, (6) Assisted Living/Independent Facility, (8) School, (9) School, College, 

University, Commercial-For Profit, (10) Public Safety Buildings, (11) Town building and use. 

52. Instead, the Project is a traditional apartment complex to be leased at market rates of 

about $3,000 per unit.  

53. The Decision contains no condition, restriction, or enforceable provision limiting the 

Project for use only as an Independent Living Facility or Elderly Housing: Claremont does not 

have to limit the occupants to “Elderly Persons” (age 55 or over under the Bylaw) and is free to 

rent to anyone of any age or even turn the apartments into condominiums and to sell them. 

54. The Bylaw Use Table must be interpreted in a manner consistent with the definition and 

purpose of the MC zoning district, Bylaw § 205-16. 

55. The Bylaw Use Table, Category C, “Institutional” applies only to facilities of an 

institutional character which the Project is not.  

56. Claremont and the Decision manipulate and twist Use Table, Category C, Institutional 

uses claiming it overrides the MC district prohibition against residential uses under Bylaw § 205-

16 so that Claremont can maximize the number of units on the approximately 7 acre lot and 

create an apartment complex seven times with a density seven times that of comparable projects 

in the Town. 

57. The Decision itself treats the Project as a traditional residential apartment complex and 

not as an Institutional use (Elderly Housing or Independent Living Facility). For purposes of 

providing adequate parking spaces under Bylaw § 203-7(J), Parking Spaces Required, Table 3 

requires only one half a parking space per dwelling unit for “Elderly Housing”. This means if the 

Project was actually intended as “Elderly Housing” it would require only 99 parking spaces. 
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58. Instead, the Decision requires 309 parking spots for the apartment units (and 8 for the 

leasing office), the number for a traditional residential dwelling complex. 

Failure to obtain height variance and/or dimensional waiver 

59. Even if the 198-unit apartment complex could be allowed by special permit under Use 

Table C7, the ZBA failed to require Claremont to apply and qualify for a height variance under 

the Bylaw, § 202-5. 

60. The Project structures exceed the height restriction of thirty-five feet for the MC district 

under the Bylaw, Dimensional Table. 

61. Under the Bylaw § 202-5, Variance from Dimensional Standards, Claremont was 

required to apply for and obtain a variance from the Bylaw’s thirty-five foot height limit, which 

Claremont did not. 

62. The ZBA failed to apply the Bylaw § 202-5 and did not make the mandatory findings of 

§ 202-5(A)(1) to (3).  

63. Even if § 202-5 did not apply, the ZBA failed to apply the three standards Dimensional 

Table Footnote 7, All Districts, Exceptions to 35-ft. maximum Height, which required Claremont 

to: 

a. Show no feasible alternative to the proposed Height exists and total Height is 

minimum necessary for an allowed Use;  

b. Show a demonstrated public benefit may be realized only by additional Height; 

and  

c. Show that the Structure will not detract from the visual character or quality of the 

adjacent Buildings, the neighborhood or the Town as a whole. 
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64. In either case, the proposed height of the Project is inappropriate for the location, 

inconsistent with surrounding and abutting uses, the neighborhood and natural areas and 

will cause negative visual and aesthetic impacts. It cannot qualify for a height variance 

under the Bylaw § 205-2(A)(1), and does not meet the standards for a Special Permit under 

Dimensional Table, Footnote 7. 

Violation of floor-to-area ratio (FAR) and failure to obtain variance 

65. Under the Bylaw, Dimensional Table, Floor to Area Ratio (“FAR”) the MC zoning 

district FAR is 0.75.  

66. Claremont plans show the total Lot 5A size as 9.02 acres, which includes 2.27 acres of 

land in Kingston. 

67. Claremont cannot include 2.27 acres in Kingston in the Lot 5A lot size for purposes of 

calculating the FAR under the Bylaw because it is in another town. 

68. Claremont cannot include 2.27 acres in Kingston in the Lot 5A lot size for purposes of 

calculating the FAR because the Claremont “shall offer” the Kingston parcel to conservation 

group and hence Claremont is not intended to be the owner of the Kingston acres under the 

Decision, Condition 3. 

69. Even if Claremont could include the 2.27 acres in Kingston in the Lot 5A lot size for 

purposes of calculating the FAR, the Project exceeds the FAR of 0.75. 

70. Claremont’s plans show the total gross floor area for the Project to 348,700 square feet. 

71. The FAR for a 9.02 acre lot with a gross floor area of 348,700 is a ratio of 0.89 exceeding 

the 0.75 limit under the Bylaw Dimensional Table. 
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72. Under the Bylaw § 202-5, Variance from Dimensional Standards, Claremont was 

required to apply for and obtain a variance from the Bylaw’s 0.75 FAR, which Claremont did 

not. 

73. The ZBA failed to apply the Bylaw § 202-5 Variance from Dimensional Standard, and 

did not make the mandatory findings of § 202-5(A)(1) to (3) to allow Claremont to exceed the 

0.75 FAR.  

74. The Decision does not authorize Claremont by special permit under Bylaw § 202-6, to 

exceed the minimum FAR of 0.75. 

  

Failure to grant waivers for Natural Features, Landscaping 

75. The Decision fails to grant a waiver from the Bylaw § 203-2 (B) Natural Features 

Conservation requiring the preservation of trees, vegetation, soils and topography. 

76. The Decision fails to grant a waiver under Bylaw § 203-7 for visual relief. 

Violation of Aquifer Protection District Bylaw 

77. The Site is located entirely in the Area 2 (Zone II) wellhead protection area, which is a 

wellhead protection area determined by hydro-geologic monitoring to protect the recharge area 

around public water supply groundwater sources and contributes surface runoff to the Area 1 

(Zone I) of drinking water wells.  

78. The Zone II for Plymouth’s North Plymouth Well overlaps with the Zone II for the Town 

of Kingston’s Trackle Pond well. 

79. The North Plymouth Well has in the past been contaminated by and is currently being 

treated for ethylene dibromide (EBD). EBD is considered by the United States Environmental 
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Protection Agency (EPA) to be an extremely hazardous chemical that is poisonous and shown to 

cause cancer and reproductive problems. 

80. In at least April 2021, the North Plymouth Well tested positive for Perflurooctanoic Acid 

and Perflouhexoic Acid, members of a chemical group called per- and polyfluoroalkyl 

substances (PFAS). EPA’s June 2022 updated advisory levels, which are based on new science 

and consider lifetime exposure, indicate that some negative health effects may occur with 

concentrations of PFOA or PFOS in water that are near zero. 

81. Beginning in approximately 2001, the Site and the surrounding area was cleared of all 

forests, vegetation and topsoil and an extensive sand and gravel quarrying operation was 

conducted for the alleged purpose of preparing the land for a commercial and industrial 

development.  

82. The ZBA issued numerous earth removal permits for this area, including ZBA Cases No. 

2946, 3002 and 3048 to level hills as high as 150 feet and to remove over 3.5 million cubic yards 

of sand and gravel. 

83. The mining of sand and gravel is now a prohibited use in the Aquifer Protection District 

(AA) where the Project is located.  

82. Through the ZBA issued earth removal permits, excavation was conducted below grade and 

into the Aquifer. 

84. The ZBA’s permits for earth removal at the Site required the land to be restored and 

revegetated, yet the ZBA has failed to enforce the earth removal permits to require the Site to be 

revegetated and restored. The Site is primarily bare sand, in a sterile condition, and devoid of 

nutrients. The removal of trees, vegetation, and sand and gravel from the Site exposed and 

continues to expose the Aquifer to contamination.  
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85. The failure to restore the Site and Claremont’s proposal to cover it with a dense 

impervious development consisting of at least 198 units and parking for 317 cars in phase 1 and 

to further alter the topography through excavation and filling on the Site for the future phases 

will cause further cumulative harm to the Aquifer.  

86. The Decision ignores the impacts of the earth removal’s alterations on groundwater 

hydrology, evapotranspiration rates, groundwater recharge rates, possible changes in 

groundwater flow direction and water quality. 

87. In any event, the Project does not qualify for a special permit under the Aquifer 

Protection Bylaw Use Table because it is a site that has been used for mining, will store more 

than 500 gallons of fuel or oil via 317 vehicles and/or will store liquid hazardous or toxic 

materials and liquid petroleum products in quantities greater than normal household use.  

88. The North Plymouth well is one of three that serves the West Plymouth Service Zone. It 

is the largest source of supply in the West Plymouth Service Zone with a pumping capacity of 

1.53 million gallons per day.  

89. The Decision does not require groundwater monitoring or baseline testing for PFAS 

chemicals or any other contaminants. 

90. The Decision, Condition 8(j) fails to comply with the purposes of the Aquifer Protection 

Overlay district or its requirements for water supply protection, does not provide for a reasonable 

or protective Groundwater Monitoring Plan and improperly delegates to Town employees 

establishment of a “proposed” Groundwater Monitoring Plan, but does not require or mandate 

such a plan, testing, reporting or remediation of any contamination that may be found. 
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91. The Decision fails to protect the Plaintiffs, the Town and its residents for the cost of 

remediating groundwater contamination that may be caused by the Project, leaving the taxpayers 

to fund any groundwater cleanup. 

Inadequate stormwater protection based on obsolete data 

92. The Site includes several acres of stormwater infrastructure constructed to service a 60-

acre stormwater catchment area within the Plymouth Gateway, including the abutting car 

dealership and consists of a pond and stormwater detention basins and pipes. 

93. The existing infrastructure for the Plymouth Gateway was required to protect a vernal 

pool but has not and the vernal pool has disappeared. The Project will further impact this area. 

94. The preexisting water drainage and natural features have been irreversibly altered at the 

Site. 

95. As part of the three-phase development, Claremont plans to entirely remove, alter and 

replace the existing stormwater system and to regrade and fill the area for use for the second 

phase of the development project.   

96. The Decision does not ensure compliance with the Guide for the Design of Drainage 

Facilities in the Town of Plymouth, Massachusetts (June 2021), the Massachusetts Stormwater 

Management Standards, 201 CMR 10.000, the Town Wetlands Bylaw or the Massachusetts 

Stormwater Handbook. 

97. The Project may negatively impact the ability of the municipal sewer system to service 

the Plymouth Gateway area. 

98. Claremont’s stormwater plans for the Project are based on 1977 precipitation data and 

design criteria that fail to account for current climate conditions and are considered scientifically 

obsolete. 
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99. The Decision’s failure to require adequate stormwater management exposes Plaintiffs and 

abutters to an unreasonable risk of flooding and damage to their homes.  

The Water Deal and violation of notice and hearing requirements 

100. Parties in interest within the meaning of G.L. c. 40A, § 11 including abutters and 

Plaintiffs were not notified of ZBA’s public hearing on Claremont’s special permit application, 

by mail, postage prepaid, as required by G.L. c. 40A, § 11 and were not notified of the Decision 

as required by G.L. c. 40A, § 9. 

101. The ZBA opened the public hearing on the Project on August 17, 2022, “readvertised” it 

for September 7, 2022 and continued the hearing to November 16, 2022 when it closed public 

comment. 

102. On December 7, 2022 the ZBA continued the public hearing but did not allow public 

comment, only allowing representatives of Claremont to address the ZBA, prohibiting comments 

and questions from the public on information newly submitted by Claremont. 

103. On October 24, 2022 the Town’s consulting engineer, Environmental Partners, issued a 

report stating that the Town lacks the capacity to supply water via the municipal water system to 

the Project. 

104. The Decision fails to adequately address the issues raised in the Environmental Partners 

report of October 24, 2022, the third report to the ZBA warning that the Town lacks capacity to 

supply dense residential development projects with municipal water. 

105. On November 15, 2022, a quorum of the ZBA violated the Open Meeting Law by 

meeting together and jointly with the Town Selectboard (“the November 15 Joint Meeting”). 

106. The ZBA violated the Open Meeting Law, G.L. c. 30A, §§ 18-25 on November 15, 2022 

by meeting to deliberate without giving public notice. 
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107. At the November 15 Joint Meeting, on information and belief, the Selectboard told the 

ZBA it had made a deal with Claremont for a contribution of up to $2.5 million to the Town 

contingent on the ZBA granting permits for all phases of the Site development. 

108. At some point after the November 15 Joint Meeting, an unsigned, draft “Development 

Agreement” between the Selectboard and Claremont surfaced. 

109. The unsigned, draft Development Agreement is attached to the Decision, referenced in 

Condition 8(i) and identified as Item 27 of “Submitted Documentation.” 

110. The ZBA incorporated the draft, unsigned, unenforceable Development Agreement into 

the Decision as if the Agreement is enforceable and the Conditions referring to it are enforceable, 

which they are not.   

111. The draft Development Agreement states “the Town has committed to work 

cooperatively to seek approvals of the Project” and in exchange, the Applicant will contribute up 

to $2.5 million toward the purchase and installation of a water booster pump station so that 

Claremont can obtain water from the Town’s municipal system for the Project. 

112. At the ZBA November 16, 2022 public hearing on the Project, a Selectboard member 

spoke demanding that the ZBA approve the Project since the Selectboard had made the water 

deal with Claremont. 

113. On November 16, 2022, the Board closed public hearing on the Project, depriving the 

public of opportunity for meaningful participation in the public hearing by denying access to and 

the right to comment on the water deal. 

114. The Decision’s list of “Submitted Documentation” fails to identify substantive written 

public comments from experts, professionals and members of the public identifying concerns, 

describing how the Project violates the Bylaw and requesting specific mitigation indicating the 
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ZBA ignored written public comment and failed to consider material, substantive and relevant 

information in its deliberations. 

115. The West Plymouth Steering Committee and North Plymouth Steering Committee 

oppose the Project.  

Unlawful delegation to third parties of the ZBA’s mandatory duties to implement the 
Bylaw  
 
116. The Decision purports to contain “conditions” which unlawfully delegate to Town 

employees, including the building inspector, water department employees, and others the 

obligation to apply, interpret and implement the Bylaw, and/or approve aspects of the Decision. 

117. The Decision unlawfully defers the modification of the existing drainage infiltration 

basin that serves the 60-acre Plymouth Gateway catchment area to the Planning Board (Finding 

of Fact # 20), a matter of substance. 

118. Condition 8 contains twenty-five “conditions” that Claremont is “addressing and working 

through”, and as a result the Decision is based on incomplete information.  

119. The Decision unlawfully delegates to Town employees the responsibility to interpret, 

apply and implement the Bylaw and requirements for a special permit while they “work through” 

the Bylaw requirements with Claremont. 

120. The unsigned, draft Development Agreement provides that Claremont has the right to “no 

less than” and “at least” 198 units for phase 1 of the project and “at least 150 units” in phase 2, or 

an “alternative use at Claremont’s discretion” reflecting Claremont’s future development plans 

for the Site, unlawfully segmenting the Project from other phases. 

121. The ZBA’s Decision incorporates and is conditioned on the unsigned, unlawful 

Development Agreement negotiated by the Selectboard and imposed on the Board by the 
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Selectboard in excess of the Selectboard’s authority, raising legitimate questions about the 

ZBA’s objectivity in deliberating on the Decision. 

122. The Selectboard appoints ZBA members, giving rise to a reasonable inference that the 

ZBA’s independent deliberations on the Project were biased, not objective and improperly 

influenced by the Selectboard’s pressure to approve the Project. 

123. The inappropriate involvement of the Selectboard in the deliberations of the ZBA, its 

imposition of the Development Agreement on the Board and its meddling in the affairs of the 

Board demanding that it approve all phases of the Site development renders the Decision 

arbitrary and capricious and not in accordance with law, on its face. 

124. The Decision, Conditions 8(i) and (w)(i) to (iii) provide an escape hatch in the event 

Claremont decides not to contribute up to $2.5 million under the draft Development Agreement, 

allowing Claremont to connect to the Town water system anyway. 

125. The Decision, Condition 8(i) expands on the unsigned draft Development Agreement 

waiving “municipal fees” in exchange for the $2.5 million “contribution.” 

126. The Decision conflicts with the Board’s own 2003 special permit for the “Plymouth 

Gateway” which did not provide for residential uses and conflicts with the master plan.  

127. Condition 3 regarding land in Kingston is unenforceable and meaningless and cannot 

form the basis for a special permit because it conditions nothing. 

128. The Decision, Condition 8 (j) fails to comply with the AA district requirements in the 

Bylaw § 206-1§ H(4)(b) because it delegates to town employees the groundwater monitoring 

plan, and fails to require compliance with 4(b), including a schedule for testing of groundwater 

for known chemicals that are contaminating the North Plymouth well, including PFAS. 

129. Notice of filing of this Complaint was provided to the Town Clerk. 
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Cause of Action 

Appeal under G.L. c. 40A, § 17 to invalidate the ZBA Decision 

130. Plaintiff repeats and realleges each and every preceding paragraph as though fully 

restated herein. 

131. The Decision is erroneous because the Project cannot be permitted in the MC district.  

132. The claim that the up to 198 apartment complex is “Elderly Housing” or an “Independent 

Living Facility” misinterprets and misapplies the Bylaw and the prohibition against traditional 

residential uses in the MC zoning district under the Bylaw § 205-16. 

133. The density of the 198-unit apartment complex on a 6.03 acre lot creates a noxious, 

impermissible use, and is contrary to the purpose and intent of the Bylaw. 

134. The ZBA lacked the authority to issue the Decision purporting to grant a special permit 

under the Bylaw and G.L. c. 40A, § 9. 

135. Even if the Project qualified as an Institutional use allowed by special permit in the MC 

district, the ZBA failed to grant a height variance under the Bylaw § 202-5 and failed to make 

the three findings required by Dimension Table, Footnote 7 for a height waiver. Moreover, the 

Project does not qualify for any sort of variation from the Dimensional height requirement. 

136. Even if the Project qualified as an Institutional use allowed by special permit in the MC 

district, the ZBA failed to grant a dimensional variance under Bylaw § 202-5 to exceed the 0.75 

FAR ratio. 

137. The Decision, Condition 3 purports to require Claremont to conserve the 2.27 acres of 

land in Kingston but Condition 3 is not enforceable, contingent on the agreement of a third party 

that is not bound by the Decision, and may never happen, rendering Condition 3 meaningless.  
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138. Seventy-five percent of the Conditions in the Decision are unenforceable or unlawful 

because they improperly delegate matters of substance regarding a special permit to third parties 

and are based on unresolved issues Claremont is “addressing and working through.” 

139. The special permit is not in harmony with the general purposes and intent of the Bylaw, 

allows a use that is noxious does not serve the public good and exceeds the ZBA’s authority to 

grant special permits under G.L. c. 40A, § 9. 

140. The failure to properly notify parties in interest and failure to provide mailed notice to 

persons in interest violated G.L. c. 40A, § 11. 

141. The Project is improperly segmented to evade comprehensive permitting and review 

undermining the purpose and intent of the Bylaw, its specific provisions, the Town’s master plan 

and G.L. c. 40A, § 9. 

142. The Decision exceeds the authority of the Board, is contrary to the facts and is arbitrary 

and capricious and not in accordance with the law, and, therefore, should be annulled. 

Claim for Relief 

WHEREFORE, Plaintiffs request this Honorable Court to: 

1. Enter Judgment declaring the Decision is in excess of the Board’s authority and therefore 

should be annulled; 

2. Enter Judgment granting the Relief requested by the Plaintiffs; 

3. Grant whatever additional relief this Court deems just; and 

4. Award Plaintiffs its legal fees and costs. 
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Plaintiffs, 

By their attorney, 

 

________________ 

 Margaret E. Sheehan 
 158 Center Hill Road 
 Plymouth MA 02360 

        BBO # 456915 
                        ecolawdefenders@protonmail.com 

                                                                        508-259-9154 
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NOTICE TO TOWN CLERK, PLYMOUTH MA 
 

 
I, Margaret E. Sheehan, co-counsel for the Plaintiffs PAMELA MAGNARELLI, JOHN 
MAGNARELLI, JUDITH BERNIER, PAUL BERNIER, SUSAN CINA, ROBERT CINA, 
MELANIE CUNNANE, and JOSEPH CUNNANE 

 

hereby provide notice that there is an appeal of the Decision of the Plymouth Zoning Board of 
Appeals, Case No. 4063, Claremont Plymouth LLC, pursuant to G.L. c. 40A, § 17. 
 
The appeal was docketed in the Plymouth Superior Court on this date as Case No. __________.  
A copy of the complaint is attached.  
 
 
 
 

____________________ 
By: Margaret E. Sheehan 
158 Center Hill Road 
Plymouth MA 02360 
BBO # 456915 
ecolawdefenders@protonmai
l.com 
508-259-9154 

 

 
 

Dated: January 3, 2023 
 

 

 

 

 


